STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF FI NANCI AL
SERVI CES,
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VS. Case No. 04-2662
BC & ABC FlI RE ENTI NGQUI SHER
MAI NTENANCE AND RI CARDO
CABRERA, QUALI FI ER
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RECOVMENDED ORDER

This case cane before Adm nistrative Law Judge John G
Van Lani ngham for final hearing by video tel econference on
Cctober 1, 2004, at sites in Tallahassee and M am, Florida.

APPEARANCES

For Petitioner: Casia R Sinco, Esquire
Depart ment of Financial Services
200 East Gaines Street, Room 612
Tal | ahassee, Florida 32399-0333

For Respondent: Ricardo Cabrera, pro se
3340 South Lake Drive
Mam , Florida 33155

STATEMENT OF THE | SSUE

The issue in this case is whether discipline should be
i nposed upon Respondents' license to do business as a Fire
Equi pment Deal er, based on all egations that Respondents fail ed

to maintain continuously in force a policy of conprehensive



general liability insurance, failed to provide proof of
insurance to Petitioner, and failed to maintain a qualification
for |icensure.

PRELI M NARY STATEMENT

On June 29, 2004, Petitioner Departnent of Financi al
Servi ces issued an Adm ni strative Conpl ai nt agai nst Respondents
Ri cardo Cabrera and BC & ABC Fire Extinguisher Mintenance.
Petitioner charged Respondents with offenses relating to
Respondents' alleged failures to tinely renew required liability
i nsurance coverage and to provide proof of such coverage to
Petitioner in the proper manner. Respondents tinely requested a
formal hearing, and on July 28, 2004, Petitioner filed the
pl eadi ngs with the Division of Adm nistrative Hearings, where
t he undersi gned Admi nistrative Law Judge was assigned to preside
in the matter.

The final hearing took place as schedul ed on
Cctober 1, 2004, with all parties present. Petitioner called
two witnesses: M agros Novoa, an insurance agent with Power
| nsurance Agency; and Terry Hawki ns, who works for Petitioner as
a Safety Program Manager in the Division of State Fire Marshal
As well, Petitioner's Exhibits 1 through 11 were offered and
received in evidence.

M. Cabrera testified on behal f of Respondents, who offered

no exhibits or other evidence.



At Petitioner's request, the undersigned took official
recognition of Sections 633.061 and 633. 162, Florida Statutes,
and Florida Adm nistrative Code Rules 69A-21.102 and 69A-21. 114.

The final hearing transcript was filed on Novenber 8, 2004.
Each party tinely filed a Proposed Reconmmended Order on or
before the established deadline, which was Novenber 18, 2004.

Unl ess otherw se indicated, citations to the Florida
Statutes refer to the 2004 Florida Statutes.

FI NDI NGS OF FACT

1. Respondent Ricardo Cabrera, as the qualifier for
Respondent BC & ABC Fire Extinguisher Mintenance ("BC'), is
licensed by the State of Florida to do business under BC s nane
as a Cass C Fire Equi pnent Deal er. For the purposes of this
case, the actions of BC and the actions of M. Cabrera are
i ndi stinguishable. Thus, Respondents will be referred to
collectively as "Cabrera."

2. As a licensed Fire Equi pnment Deal er, Cabrera is subject
to the regulatory jurisdiction of Petitioner Departnent of
Fi nanci al Services (the "Department”).

3. COass Clicensees are required by law to maintain
conprehensive general liability ("CG&") insurance in an anount
not |ess than $100,000 and to provide the Departnment w th proof

of such coverage.



4. In conpliance with Florida | aw, Cabrera mai ntai ned CG
coverage in the anount of $300,000 for the policy period from
January 29, 2003 to January 29, 2004, and he submtted proof of
such coverage to the Departnent.

5. By letter dated Decenber 1, 2003, the Departnent
notified Cabrera that, because his existing CG& policy was due
to expire on January 29, 2004, he would need to submt evidence
of continuing coverage beyond that date. Enclosed with this
letter was a blank Certificate of Insurance in the formrequired
by the Departnent as proof of insurance, for Cabrera to conplete
and return,

6. Cabrera failed to tinmely renew his CG policy and the
coverage | apsed foll ow ng January 29, 2004, which was the | ast
day of the policy period.

7. A few weeks |ater, Cabrera obtained another CG policy
for his business, in the anbunt of $300,000. This policy
provi des coverage for the period from February 23, 2004 to
February 23, 2005.

8. Cabrera was without the required CG coverage for 24
days, from January 30, 2004 through February 22, 2004.

9. On February 24, 2004, the Departnent received, by
facsimle transm ssion, a Certificate of Insurance, in the
proper form show ng that Cabrera was insured for the period

from February 23, 2004 to February 23, 2005, in the anpunt



$300, 000.' Cabrera was erroneously identified on the formas a
"Class A Fire Equi pnent Dealer.” This msidentification, the
under si gned reasonably infers fromthe evi dence presented, was
the result of a scrivener's mstake; it had no effect whatsoever
on Cabrera's coverage, which was, in fact, for an anmount well in
excess of the statutory minimumfor Cass C licensees.

10. By letter dated February 25, 2004, the Departnent
notified Cabrera of three alleged deficiencies relating to his
recently filed proof of insurance, nanely: (1) the
m sidentification of Cabrera as a Class A licensee; (2) the 24-
day coverage gap; and (3) the fact that a copy of the
Certificate of Insurance, rather than the original, had been
submtted. The Departnent requested a response.

11. Cabrera failed to respond to the Departnent's
deficiency letter. Consequently, by letter dated
April 21, 2004, the Departnment gave Cabrera a "final notice" of
his all eged nonconpliance with the statutory requirenents
concerni ng proof of insurance. Cabrera still did not respond.

12. On June 29, 2004, the Departnent issued an
Adm ni strative Conpl ai nt agai nst Cabrera, charging himwth
failing to provide proof of insurance or failing to maintain
coverage in force, an offense described in Section

633.162(4)(e), Florida Statutes; and failing to nmaintain one or



nore qualifications for licensure, an offense pursuant to
Section 633.162(4)(f).

13. Thereafter, around July 21, 2004, the Depart nent
received a corrected copy of Cabrera's Certificate of |nsurance,
one which identified hi maccurately as a Class C |icensee.

Utinmate Factual Determ nations

14. Cabrera is guilty of failing to maintain continuously
in force the statutorily required insurance coverage, which is a
specific offense disciplinable pursuant to Section
633.162(4)(e), Florida Statutes.

15. Although Cabrera's failure to maintain continuously in
force the statutorily required i nsurance coverage al so
necessarily constituted a failure to maintain a qualification
for Iicensure—which latter is a general offense disciplinable
pursuant to Section 633.162(4)(f), Florida Statutes—his
m sconduct in allowing a gap in insurance coverage is, as a
matter of ultimate fact, a single wong and hence shoul d be
treated as a single violation. Since the particular wong that
Cabrera commtted is specifically punishabl e under Section
633.162(4)(e) as a failure to nmaintain i nsurance coverage
continuously in force, that is the offense for which he should
be disciplined, not the general offense described in Section

633. 162(4) (f).



16. Cabrera is not guilty of failing to provide proof of
i nsurance to the Departnent.

CONCLUSI ONS OF LAW

17. The Division of Admi nistrative Hearings has personal
and subject matter jurisdiction in this proceeding pursuant to
Sections 120.569, and 120.57(1), Florida Statutes.

18. Anpbng the conditions for |licensure as a Fire Equi prment
Deal er is that the applicant or |icensee must submt

to the State Fire Marshal proof of insurance
provi di ng coverage for conprehensive general
liability for bodily injury and property
damage, products liability, conpleted
operations, and contractual liability. The
State Fire Marshal shall adopt rules

provi ding for the anounts of such coverage,
but such amounts shall not be |ess than
$300, 000 for Cass A or Class D Iicenses,
$200, 000 for Cass B licenses, and $100, 000
for Cass Clicenses; and the total coverage
for any class of license held in conjunction
with a Cass D license shall not be |ess

t han $300, 000. The State Fire Marshal may,
at any time after the issuance of a license
or its renewal, require upon denmand, and in
no event nore than 30 days after notice of
such demand, the |icensee to provide proof
of insurance, on a form provided by the
State Fire Marshal, containing confirmation
of insurance coverage as required by this
chapter. Failure, for any length of tine,
to provide proof of insurance coverage as
required shall result in the i med ate
suspension of the license until proof of
proper insurance is provided to the State
Fire Marshal. An insurer which provides
such coverage shall notify the State Fire
Mar shal of any change in coverage or of any



term nation, cancellation, or nonrenewal of
any cover age.

§ 633.061(3)(c)3., Fla. Stat.

19. Section 633.162, Florida Statutes, under which Cabrera
has been charged, sets forth the acts for which punishnent,
i ncluding the suspension or revocation of a |icense, can be
i mposed upon proof of guilt. This statute provides, in
pertinent part, as follows:

(4) [I1]t is cause for denial, nonrenewal,
revocation, or suspension of a |license or
permt by the State Fire Marshal if she or
he determ nes that the |licensee or pernittee
has:

* * *

(e) Failed to provide proof of insurance to
the State Fire Marshal or failed to nmaintain
in force the insurance coverage required by
s. 633.061.

(f) Failed to obtain, retain, or maintain
one or nore of the qualifications for a
license or permt as specifiedinthis
chapter.

20. The statutory insurance requirenents are inplenented
and anplified in Florida Adm nistrative Code Rule 69A-21. 114,
whi ch provides as foll ows:

(1) The Fire Equi pmrent Dealer A, B, Cand D
| icensed pursuant to Section 633.061, F.S.,
shal | provide evidence of current and

subsi sting i nsurance coverage neeting the
requi rements of Section 633.061, F.S., to
the Regul atory Licensing Section on a Form
Dl 4-28, "lInsurance Certificate Fire

Equi prent Deal er", revised and dated 10/99,
as adopted and incorporated herein by



reference. This formis available fromthe
Regul atory Licensing Section, Bureau of Fire
Prevention, 200 East Gai nes Street,

Tal | ahassee, Florida 32399-0342.

(2) The licensed Fire Equi prent Deal er A
B, C and D shall be responsible to ensure
current and subsisting insurance coverage
neeting the requirenents of Section 633.061,
F.S., ison filewth the State Fire

Mar shal

(3) Failure to provide evidence of current
and subsi sting insurance coverage wthin 30
days of the expiration date of the policy or
within 30 days of a notice to provide

evi dence of coverage shall result in

adm ni strative proceedi ngs pursuant to
Section 633.162, F.S.

21. A proceeding, such as this one, to suspend, revoke, or
i npose ot her discipline upon a professional |license is penal in

nature. State ex rel. Vining v. Florida Real Estate Conm ssion,

281 So. 2d 487, 491 (Fla. 1973). Accordingly, to inpose
di sci pline, the Departnment nust prove the charges agai nst

Cabrera by clear and convinci ng evidence. Departnent of Banking

and Fi nance, Div. of Securities and |Investor Protection v.

Gsborne Stern & Co., 670 So. 2d 932, 935-36 (Fla. 1996)(citing

Ferris v. Turlington, 510 So. 2d 292, 294-95 (Fla. 1987)); Nair

v. Departnent of Business & Professional Regul ation, 654 So. 2d

205, 207 (Fla. 1st DCA 1995).

22. Regarding the standard of proof, in Slonowitz v.

Wal ker, 429 So. 2d 797, 800 (Fla. 4th DCA 1983), the Court of
Appeal , Fourth District, canvassed the cases to develop a

"wor kabl e definition of clear and convincing evidence" and found



that of necessity such a definition would need to contain "both
gqualitative and quantitative standards.” The court held that

cl ear and convinci ng evidence requires that
t he evidence nust be found to be credible;
the facts to which the witnesses testify
must be distinctly remenbered; the testinony
must be precise and explicit and the

W t nesses nust be |l acking in confusion as to
the facts in issue. The evidence nust be of
such weight that it produces in the m nd of
the trier of fact a firmbelief or
conviction, wthout hesitancy, as to the
truth of the allegations sought to be

est abl i shed.

|d. The Florida Suprenme Court |ater adopted the fourth
district's description of the clear and convi nci ng evi dence

standard of proof. Inquiry Concerning a Judge No. 93-62, 645

So. 2d 398, 404 (Fla. 1994). The First District Court of Appeal
al so has followed the Slomowitz test, adding the interpretive

comment that "[a]lthough this standard of proof may be net where
the evidence is in conflict, . . . it seens to preclude evidence

that is anbiguous."” Westinghouse Elec. Corp., Inc. v. Shuler

Bros., Inc., 590 So. 2d 986, 988 (Fla. 1st DCA 1991), rev.

deni ed, 599 So. 2d 1279 (1992)(citation omtted).
23. The evidence in this case is clear—+ndeed it is
undi sputed—that Cabrera all owed his CGL insurance coverage to
| apse. Thus, the undersigned was conpelled to find, as a nmatter

of ultimate fact, that Cabrera had commtted the offense of
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failing to maintain in force the required insurance coverage.
See § 633.162(4)(e), Fla. Stat.

24. \Wile Cabrera's allowing a gap in coverage al so
constituted a failure to maintain a qualification for |icensure
(namely, current and subsisting CA coverage), which is an
of fense pursuant to Section 633.162(4)(f), the undersigned
concl udes that Cabrera cannot be disciplined under both the
specific provisions of Section 633.162(4)(e) and the general
provi sions of Section 633.162(4)(f) as if he had commtted two
violations. This conclusion is based, first, on the ultimate
factual determ nation that Cabrera comm tted one substanti al
wong, i.e., the failure to maintain his CG coverage
continuously in force; and, second, on the |egal conclusion that
Section 633.162(4)(e), being specific with respect to the
of fense of failing to maintain the required i nsurance coverage,
controls over Section 633.162(4)(f), which describes the sane
of fense (and others), but only in broad general terms. See

Gretz v. Florida Unenpl oynent Appeals Conmin, 572 So. 2d 1384,

1386 (Fla. 1991)(specific statute controls over general statue

covering the sane subject matter); accord, Cone v. State Dept.

of Heal th, So.2d ___, 29 Fla.L.Weekly D2413, 2004 W

2402638, *4 (Fla. 1st DCA Cct. 20, 2004). Accordingly, it is
concl uded that discipline should be inposed under Section

633. 162(4) (e) and not Section 633.162(4)(f).
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25. The Departnent's charge that Cabrera failed to provide
proof of insurance rests on the prem se that an original
Certificate of Insurance nust be filed, not nerely a copy
thereof. It is undisputed that Cabrera subm tted copies, but
not the originals, of a Certificate of Insurance and a corrected
Certificate of Insurance showi ng that he has the requisite
coverage in place for the period from February 23, 2004 to
February 23, 2005. Therefore, the Departnent argues, Cabrera is
guilty of failing to provide proper proof of insurance.

26. The problemwi th the Departnent's position is that the
requi rement of filing an original Certificate of Insurance is
nowhere stated in Section 633.061, Florida Statutes, or Florida
Adm ni strative Code Rule 69A-21.114. Thus, if an original
certificate nmust be filed, the obligation arises under an
unpubl i shed, and in that sense informal, nandate.

27. It is not clear fromthe record whether the
Departnent's "best evidence" requirement is applicable to al
licensees (in which case it is a rule by definition), is
appl icable only sone of the tinme (i.e. is not generally
appl i cabl e and hence not a "rule"), or is an energing policy
that has not yet crystallized to the point that rulemaking is
feasible. 1In any event, to urge this informal policy as the
basis for adjudicating Cabrera's substantial interests, the

Departnment needed to explicate, defend, and support wth

12



evi dence the policy's grounds and rationale. See, e.g., GQilf

Coast Hone Health Services of Florida, Inc. v. Departnent of

Health and Rehabilitative Services, 513 So. 2d 704, 707 (Fla.

1st DCA 1987).

28. The undersigned can find nothing in the record to
justify the Departnent’'s disall owance of Cabrera's Certificates
of Insurance. As a general rule, a duplicate certificate would
be adm ssible as evidence in a court of law to the sane extent
as the original, unless a genuine question were raised about the
either the copy's or the original's authenticity or sone other
particul ar unfairness would result. See 8 90.953, Fla. Stat.

Li kewi se, a copy would be adnissible as evidence, in |ieu of the
original, in an adm nistrative proceedi ng, provided such a copy
woul d "comonly [be] relied upon by reasonably prudent persons
in the conduct of their affairs.” See § 120.569(2)(g), Fla.
Stat. In this instance, there is no evidence suggesting that
the certificates in question are anything but true copies of
authentic originals, the kind of facsimle that reasonably
prudent persons ordinarily rely upon in everyday transactions.
These copies therefore constitute "evidence" or "proof" of

i nsurance and shoul d be accepted as such by the Departnent.

29. The Departnent concedes, and the undersigned agrees,
that Cabrera's conduct does not warrant the penalty of

suspensi on or revocation. The Departnment is authorized in such

13



circunstances to inpose a fine not to exceed $1, 000 per
viol ation, see Section 633.163(1), and/or to place the offending
i censee on probation for a period not to exceed two years, see
Section 633.167(1).

30. Unfortunately, it appears there are no penalty
gui delines for determ ning what particular penalty or penalties
woul d be appropriate here, within the ranges just nentioned.
Absent specific guidance, the undersigned has little choice but
to recommend such puni shnent as seens to him conmensurate with
the offense. In this regard, although the coverage gap was
relatively short here, the undersigned is m ndful that should
Cabrera be found liable for an occurrence of professional
negl i gence causing harmduring the period fromJanuary 30, 2004
t hrough February 22, 2004, the injured party or parties m ght
not have, as a recourse, a source of financial security in the
formof liability insurance that Florida | aw dictates be
avai l abl e for the protection of the public. This is a serious
matter that cannot be excused sinply because, in this instance,
it appears there was no harm done. 2

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOWENDED that the Departnent enter a final order
finding Cabrera guilty of failing to maintain continuously in

force the required CGL insurance coverage, an offense under

14



Section 633.162(4)(e), Florida Statutes. For this violation, it
is further RECOVWENDED t hat Cabrera be ordered to pay an
adm ni strative fine of $1,000 and be placed on probation for a
peri od of one year, on such reasonable terns and conditions as
the Departnment may specify in its final order

DONE AND ENTERED this 22nd day of Decenber, 2004, in

Tal | ahassee, Leon County, Florida.

JOHN G- VAN LANI NGHAM

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 22nd day of Decenber, 2004.

ENDNOTES

'/ By letter dated February 3, 2004, the Departnent had
attenpted to notify Cabrera of his failure to provide evidence
of continuing insurance coverage and demanded that he submt an
original Certificate of Insurance within 10 days after receiving
the letter. Cabrera testified that he had not received this
correspondence. It is not necessary to deci de whet her Cabrera
actually received the Departnent's letter of February 3, 2004,
because the outcone does not hinge on this fact.

15



2/ No evidence was presented concerning occurrences for which
i nsurance coverage woul d be unavailable. As of this witing,
however, the statute of limtation would not yet have run on
such clainms. Therefore, at this tinme, it cannot be said for
certain that no one will be harned by Cabrera's failure to

mai ntain the required insurance coverage.

COPI ES FURNI SHED,

Casia R Sinco, Esquire

Depart ment of Financial Services
200 East Gaines Street, Room 612
Tal | ahassee, Florida 32399-0333

Ri cardo Cabrera
3340 South Lake Drive
Mam, Florida 33155

Tom Gal | agher, Chief Financial Oficer
Department of Financial Services

The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

Pet e Dunbar, General Counsel
Depart ment of Financial Services
The Capitol, Plaza Level 11
Tal | ahassee, Florida 32399-0300

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within

15 days fromthe date of this Recormended Order. Any exceptions

to this Recomended Order should be filed with the agency that
wll issue the Final Order in this case.
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